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In most parts of the world, the publishing and broadcasting
sectors are characterized by a different historical evolution.
In Europe, the publishing sector was organized as realm of
the market in the 19th century, whereas broadcasting was
almost immediately captured as a government monopoly in
the 1920s and 1930s. As a result, there is a large consensus
on the fact that regulation in the publishing mainly relies on
market forces complemented with self-regulation. The idea is
that all regulation and State intervention are undesirable and
seen as a threat to and violation of press freedom and that
citizens can freely decide for themselves which content (e.g.
newspapers, books) they consume. This ‘hands off” approach
for print media stands in sharp contrast to the regulatory
burden on broadcasting.

Regulation in the broadcasting sector was triggered by
technological concerns (e.g. the scarcity of spectrum) and by
the delicate relationship between mass media, mass deception
and emancipatory aims. Setting out from the idea that quality
and pluralism can be achieved only through government
intervention and that citizens need protection from the
powerful mass media, content related (e.g. quota, protection
of minors) and structural (e.g. ownership rules) measures are
widespread in the broadcasting sector.

Development of Hybrid Services

Since the advent of digital technologies, and especially
the Internet, print and audiovisual media have been growing
closer, leading to the development of hybrid services which
belong to both worlds. Almost all online newspapers offer
audiovisual material alongside their text articles, while
broadcasters increasingly invest in textual information that
enriches their video streams on their websites.

Although many audiovisual services have ‘television-
like’ characteristics, they are not necessarily subject to the
same rules that apply to traditional television services. Video
services offered by newspapers, for example, are generally
considered to fall outside the scope of current broadcasting
laws in Europe.

From several perspectives, the current diverging
regulatory approaches towards print and broadcasting is
confusing. First, viewers might expect the same level of
protection irrespective which type of media content is
concerned. However, such expectations may be unwarranted

and may lead to feelings of frustration when confronted with
inappropriate content. Secondly, broadcasters allege they are
discriminated by having to comply with heavier regulation
than their competitors. In other words, they feel discriminated
by heavier regulatory burdens than competitors they meet in
the online realm.

Often, the convergence between print and audiovisual
media has been used to argue for converging content
regulation and, basically, a relaxation of broadcasting and
audiovisual media regulation to the level of print media
regulation. At the same time, triggered by the UK phone
hacking scandal in which employees of newspapers are
accused of engaging in phone hacking and police bribery,
arguments came to the fore that the self-regulatory regime of
the newspaper publishing sector is failing and that a stricter
approach — comparable to the broadcasting regime — should
be considered.

Audiovisual Media Services Directive: an
answer to the growing convergence....

The growing convergence between television and
the Internet is challenging regulatory frameworks for
broadcasting in different parts of the world. In August of
last year, the Australian communications regulator (ACMA)
published a report under the title “Broken Concepts”,
in which it came to the conclusion that the majority of
legislative concepts that form the building blocks of current
communications and media regulatory arrangements are
either ‘broken’ or under significant strain from the effects of
convergence. In this report, ACMA blames the Australian
legislator for having created a communications landscape
that resembles “a patchwork quilt”: it is fragmented
and characterized by “band aid” solutions that lack an
overarching strategy or co-ordinated approach to regulating
communications and media in a digital economy. In Europe,
legislators made considerable efforts to avoid such a
patchwork situation, acknowledging, at a relatively early
stage, the need to shift away from the old form of regulation.

When the European Union legislator adopted the
Audiovisual Media Services Directive in December 2007, it
did so with the intention to provide an answer to the merging
of previously distinct platforms by which TV content is
distributed. New definitions were introduced and rules were
revised, with the objective to create a level playing field



between traditional and new media services, to enhance legal
certainty for new, on-demand services offered via digital
TV platforms and the Internet, and, in general, to make the
legal framework for the audiovisual sector more future-proof
and fit for the internet era. But it is only fair to say that the
European legislator hardly foresaw the rocketing popularity
of online video portals like YouTube or DailyMotion. Nor
did it consider appropriate regulatory responses to the current
trend of integration of the Internet and Web 2.0 features into
modern television sets and set-top boxes, which could be
referred to as “Smart TV” or "Connected TV".

...or not?

One of the major discussions that were held in the
context of the AVMS Directive touched upon the question
how far the scope of the Directive had to extend: any kind
of video service that is delivered via a broadcast network,
the internet, or mobile devices; or only TV-like services?
Countries like the United Kingdom very strongly opposed
the extension of the Directive’s scope to all kinds of new
and emerging media services, as they feared this would
stifle innovation and result in delocalization of innovative
firms to places outside Europe. The discussions resulted in a
compromise: on the one hand, the scope of the Directive was
extended to new video services, including on-demand, and
irrespective of the platform, as long as they are TV-like; on
the other hand, the Directive adopted a “graduated approach”
which entails lighter rules for on-demand services (compared
to linear services).

The definition of “audiovisual media service” refers
to “a service as defined by Articles 56 and 57 [ex 49 and
50] of the Treaty of the Functioning of the European Union
which is under the editorial responsibility of a media service
provider and the principal purpose of which is the provision
of programmes in order to inform, entertain or educate, to
the general public by electronic communications networks”.
This definition is intended to be technology-neutral and
applicable to emerging services. However,in light of recent
developments in the media landscape, these criteria have
been put to the test.

Media regulators across Europe are especially
struggling, in terms of material scope, to fit the online
video services of newspapers and magazines in the existing
framework. The ‘principle purpose’ criterion in the definition

is intended to exclude services in which audiovisual material
is merely incidental. Newspaper websites have been the
classic example in which videos are only ancillary to the
main purpose (providing written articles). However, recently,
the accessorial nature of these services has been put to the
test.

In the much-debated Sun Video case in the United
Kingdom, ATVOD (the Authority for Television On Demand)
decided that Sun Video, i.e. the video section on the Sun
website, should be labeled as an AVMS because 1) the
website contains more than one service and the video library
is a service in its own right; 2) Sun Video is comparable to
form and content of programmes normally shown on TV;
3) the principal purpose of Sun Video is to provide TV-like
programmes. As a result, Sun Video would be subject to the
same regulation governing other on-demand services online.

However, Ofcom overruled this decision, because
ATVOD failed to consider the Sun’s website as a whole when
considering whether it was a video on-demand provider.
Ofcom emphasised that this video library could evolve over
time so that the principal service of this service could change.

The rise of connected TV and OTT (Over-the-Top TV)
is another challenge media regulators will have to tackle
in the nearby future. When social network sites and other
online services are brought to the TV screen, users will have
simultaneous access to ‘protected” and ‘unprotected’ services
via the same screen. The European Commission is preparing
a policy paper on connected TV which will be published later
this year and which will set out ideas on legal challenges
and technical standards. It is also the role of regulators
and academics to examine where we should draw the line
between ‘regulatable’ and ‘unregulatable’ content in this new
media environment, and to develop legal criteria to define the
boundaries of audiovisual regulation in the future.

And last but not least, it is the responsibility of the
media content providers themselves, to offer high quality
and trustworthy services that meet prevailing standards on
protection of minors and consumers, decency, hate speech,
privacy protection, editorial autonomy and commercial
communications.

[+ Peggy Valcke', Katrien Lefever?,
Jef Ausloos’

1 Prof. Dr. Peggy Valcke is the Director of the Interdisciplinary Centre for Law & ICT at the University of Leuven (ICRI-IBBT)
2 Dr. Katrien Lefever is senior researcher at ICRI-IBBT, specialised in media law , sports law and advertising law
3 Jef Ausloos is a Doctoral researcher at ICRI-IBBT
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IT TAKES TWO

Consumers are embracing a multi-device, second-screen environment across music, TV, films
and gaming. This article examines the rise of the second screen and how the boundaries
between TV, Internet and gaming are becoming increasingly blurred. However, there are
challenges associated with such compelling content.

BROADCAST TECH April 2012

CONNECTED TV

There are a variety of names for new generation television — connected TV, Smart TV, IPTV,
cloud TV, Web TV, streaming video, Internet TV and a variety of others. Industry generally
might agree that this could be the year of connected TV — if everyone can ever agree on what
connected TV is.

ASIA-PACIFIC BROADCASTING April 2012

THREATS AND OPPORTUNITES FROM NEXT GENERATION TELEVISION

Video consumers have access to an ever increasing inventory of content choices. This paper
examines the motivations, strategies and prospects of ventures offering video content via new
methods. Does more choice than ever actually benefit consumers?

INTER-MEDIA March 2012

IS MORE INTERNATIONAL REGULATION OF THE INTERNET HEADING UP?
Since its inception, the Internet has tested and challenged jurisdictional boundaries. More
recently, cloud-based services have added additional layers of legal and practical complexity
by shifting the computing paradigm from the purchase of products to the purchase of
services.

INTER-MEDIA March 2012

THE BLOSSOMING OF 3D

From 2D conversions to nature documentaries, 3D filming and post techniques are changing
fast. How 3D can better engage a viewer with stories and characters is the mantle that needs
to be carried forward.

BROADCAST April 13, 2012
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